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ulite] B4ke Tl melel A Ee17] 91 712lo] Qirk sh RS W 4 o] o
olt}, w]3elo] Belohg-g FABH: 9t BAIES W] o] F7o| ulestol
SpobA| 1, wshie] Baloh: e Auae] BSo] HFEol ik, ofi= F9E 3]
TQ19] PARHQ BAlL Belohs: Zgo] Agle] UPRE F&4E w Hek

o] QAT AR T119) E T} 2 bf 23 A5 93219 §
ARSI 4 QUL Sleke ofwl Apele] A48 4 YTHE TR S
18] 5 /1) 58] kel Al Aol Helblge] T A4 el
EECR PERE SRR Hoﬂ ﬂoao% 9lol hal AHA of| BAE T 4
7 S BRI, S, AT e A B P U8 e of
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1) Fulolals FAk|arle] 19-80HAIE} Uag Edlopeg F43lttal 5171k $htt, Mark R. Pressman/David
S. Caudill, “Alcohol—Induced Blackout as a Criminal Defense or Mitigating Factor: An Evidence—Based
Review and Admissibility as Scientific Evidence”, Journal of Forensic Sciences 58(4), 2013, p.932.
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AN SAOLR 4ol Tt <&k ofsl

Qe elolt S A olobd BHolH oA olsleHoAS SAtske
SR A gosla ofupehste] whl ARle] ofs) elwgict web o] BiAelA
2 HEoole] golot Adelsl u wehel Teba 428 7kt glo] ar 5
Sefis #xlel A Tl AEZE AT 8-S - Bx WSS vl ez — anfe
AR, Aol mg Seols: B FAol o8A] FF3 AlA]
£ 7Hs3l7] 18l el Qe Helobgo] Wgixtel 7]elgAe] Aol 2jo] T <)
H7)50] ool AxE FuA WIS 915 712AAE S8 e Halohy: @Al
=4 8 pge Fysaiel Alziold Bl dERoe] EHATES Agelsilt,

Saiol FHAl0| ChEt 2J5t2 ofs

9|Al(consciousness)

oJrle 7FA(wakefulness)@ gof tiat Q1A (awareness) 2] F QA EA Aol=

o e A ARl AR Aol e AR At FHoR =



A2E Y22 SOIROY it 2Bty 7|12

Ash= 149l Tt FefAal 4 A= (Glasgow coma scale, GCS)old], “9)F
Aol tial] Grbt FAXRFA (= 4]) Bh-S sh=r 2A 45 Folgitt. olof 9
3 the} 7Re skl AR off JY9fE & 4 QLOR(E4 V5 M6 = 15%]) ofstHoR
o)&lo] gt ATt

E 1) 2220 2 M

=E7|(E) EC I = XY M)
1 =EX| K3 Azl WXl %8 =4 elS
2 ESA=A £ e SSA=Al HMEE
3 SE2H =5 oo el S3XFA MuEEA
4 = Yol =& gy glu 22E ¢ 3K Al 20l
5 gy Ao g LA NSRS
6 XANE TOE

2. BolAl(unconsciousness)

AAFofatel A= Zho] |A3] At B4coma) B FojAlole} gk, Fat o))
3 B4 Apole] ofalo] Zagt At XA Bk,

Ty Fojalolehs ol HollAe] ARA DT “QIAET glo] doju= AHiE
ou|g wj = 2Q1c}, WS 1|¢PA4d(posthypnotic suggestibility)> F-2J40] 3l
S HojEr), U oAle] M Wzt 2 Al W AdejollA] oldE YHE of
2} AR ARRRe AAFH oalog Fole F 1 AR PHFITHLeBlanc,
2004), 14| Fxpol|A gt o f-F Fol W WA AAERITH= A2 <l
A Z5t A YEHRS] 0|95 Witk IRl 19 olf7t WaskA|ul Eel
HE= FOJRIRl Aot gnhar siA 2HA| ke 2|A7} o] 915 A sk A
2 ot} Zl*lﬂ sy9IAte] A Y] oA 24 Hlolu= AolahH sHA] ¢k
e =Y Lojalo] d9)o] &2 7|7l © Sk gloj 319 AL sojxle] 9]
Tof oJgt 740]4 ol FTF A= “FAA” L7t ot



12 20l FHAlol Cist Olak Ofs

3. X|[&H(intentionality)

AFd2 oJAle] 7123 EAolth ARHdE AR, B4, ARIE] tisl Tofsiar,
FASIAL, 6k uke-9] $lo|th(the power of minds to be about, to represent,

or to stand for, things, properties and states of affairs)(Jacob 2010).

DA AofolA o= (intentional)oleh= W2 Wt AHE AAskE At A

ek, JEu 7k =99 ARE 8k B9l A3Kintention) ¥k G015 A

BRI}, UollA| QA== AV S804 A5 AAI7E ofdet wollAl BAIE o 2fv]
& 71 Z(aboutness)ol7] wiZolct, AHile] wSlE HAshA ofd 7]os St
A Ak wEeld el o2 I igE uRa gtk ol AR
(intentionality)ol2} et oJA]o] gl AR A 71715 Akl Qlar, 19 3
$ A FA7HE AR

II. 3yt A4
1. o=% 49

olxele: ysglel st 2j4le] Aapiolr), efxlgle ApA R Aol oX|E 3]
Yt 4= Q)= = (the faculty or power of using one’s will)” F= “AeEisia 2%
slal o= 4= ¢l 58 (the capacity of conscious choice and decision and
intention)” 502 AoEt} HAx= 282X (free will)S HaHat 4= 9= “317o]2}
L ou|E 7}%3F Aol A= “AEl’sl= 58l 7FxSE Hojrt 1) Age

Q1x12] EAIsle] Fhela] Alepmat ohje M al-Ale] s 0] o)Ast Aleje ket
o} % ulgelAel H9E “AEEe] sE Aold ojmAel Aol

2. XI=™ gliQ|(automatic behavior)

A5 Wi WA K|aFHo] Bolx Aol Al SR ASkSele. “KREA ]
2} Bl 7 OIS0 AFFA 7ha0] oFd Zmmul ohel AAo R E M thE



A2E Y22 SOIROY it 2Bty 7|12

ujS- o] ARl Bk, W] AT o= I Hol B ZRE A 5
7 3910] At WA Aol Thopsiet,
3. XI55

10

(

A5 Z(automatism)-& YAHOR Jajo] gt Abeholl A WAL AR} FH= 3
Slck, thris zmelolut A el Sof vt AN, EpaEe] whaels
2] 257 B0l FFAEEE AN st P Thssiet. A sl &
QAL o] ook Hy|w SlE R ok o7 AElE YA Eo]_: AHLeE Q)
£}, ofu} GOS FARE BhHl 2 =T Q(EA), oIS GV0), 25A BSl
HEE(M6) 109 HE9] HIEE 2 Flojek. ofajo] Bj= H A 2pA1e) 2R

Z BN V1ol ARt B B9t vlele] Fuo] Qe Q4 SE Sk

(Fenwick, 1990).

[e

rufi

_4

A5 7 Ej_(psychomotor seizure) oA HAGEAF B Y 2H|o] 2AFo R

5o LR 797} thalolct, A7joli ARAlolA] Qoful WSS Qe
& qlout 2 Adow 6%}% oJ4jo] glolx|a1 AR5Fo] dofuiet, 7 2o
uIE Aol BAXEFE W(NAX B)S Sha YUChY, AFE VI F st A9l
eI e, el B BRI BE W 09 AEROR Wl

7173o] l%ee HE = Qlth




1.

2 e AL ol LM o) WRAES AL RS A58} Hefeke 2Hst 27
2 et
. 719

719 (memory)olet AATH FRE 55 (registration)stal A% (storage)dt ¥, &
At Al Q&(retrieval)shs 58 =it 7|9 A 271 (working

memory)¥} A717|2(long—term memory) 2.2 Y& 4 ot

xfei7|f
Aej7lole @A) o) Xgho] sk AoR, oAl 2dy|ele] gl B
1= QJrHBaddeley, 1974). 47 505 oalo] FHIE|A] eh 7 Ael7]ole 1144
o g2 ultolrln] SRIET, “Lo] Al ole} BAETE A ThA] S
e E =R

w7 7} el el st AE-E olof|, o] % Qv
2 AR, ¥ Aol A7)%5e fAIA7I Fasit,
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RIS QGIHAN L FEAWA ofiet 774 tEhYe] oF 25%7} A2

JE{RALE Oorsouw ATES A= Belobe Bape] ofots 7|x1290] thaf 213}

26) %2 ¥ A10x A3Fol = Yloll oA AFEE P olRS Anst Aog Hot,
27) Bourget D, Bradford JMW, “Sex offenders who claim amnesia for their alleged offense”, Bull Am

Acad Psychiatry Law 23, 1995, pp.299-307.

28) White AM, Jamieson Drake DW, Swartzwelder HS, “Prevalence and correlates of alcohol—induced

blackouts among college students: results of an e—mail survey”, J Am Coll Health 51(11), 2002,
pp.7-19. White 5] 434t vl tshye] oY A A= SHYQ] 51%71 43t 3 Hel Edjolgo]
ATHL SHHCE 2H|(27%), WA (24%), AeH(16%), 71ETE(16%), FBH(6%) E (3% 2

| ok Soll yaixicta B u=|Qlr}, weba] dd=2] shgEe] Edoke Fof IAF g Fe
5 T ¢ US dASAL S}, E3L olgfd EYor2 W2 S H EAE S5 TR0
ot g Hzxk= AN White 5] A= tiehe] A7at Al g3l S50 dEador Efokro]

)

29) Oorsouw ATES 55| P31& Beolee] 7127} Bl 1 /b AR HAUZS 2745k ik, 3

20 B B ofehe AL 719 EAL FAFH: o Bag A
e ANHOR oRlshs A0R AeA Qe ThE HAUZS Al oE J|elAA 7)ol o
Ffat Aol 71olo] ARE AR B4 ulolis AT sk of ket Aol el 7L
Ape] RN SHE o RO 3l AR FoolA] WolSelx|x glAt 9T, U Oorsouw ATHE
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3 7hsA2 A9 ek 3tk o]k 92 Crombagdh o] Atolli= E2lof
o] HF ool Ao E= 7oJ4A Aef(automatism) et W1o] = ARIZF A
3

Oorsouw -2 91ef 22 e Jdd=0] 7HuttellA] A3k R, Daviault A
A3l A AET = k& 7S gDkl gt o] AbollA] vt dijlo] —
FojalA Aol Edlohg TR AE7E Flofl ZAste] — Y43E $507 2
off ZHa1e] JI=fo]l et 71fo] givkar =gt wjarglo] Fefal AAAINE vdst=

A= T3 Aol Yldeh= R 9] ‘culpa in causa’33) =10} wfitof] ARAFSH

30)
31)

32)
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‘olehed 7|t ohuet &5 2%, s A E oJ4lof Holsh=s R SEolE S uxit dF
Y3E Fevt =& |, o] Ak= ogji Dol thef7t Wels 50 SR UEhdt Il 3RO R Saskol
THEE F91Rte] il it FA BWrkeke] HEHT wHste] de| dEzl A& AEklsta qiot
Kalant H, “Intoxicated automatism: legal concept vs. scientific evidence”, Contemporary Drug
Problems, 23, 1996, pp.631- 648,

Crombag H.F.M., Over opzet en schuld, in Het recht van binnen, Edited by Van Koppen PJ, Hessing
DJ, Merckelbach HLGJ, et al. Deventer, The Netherlands: Kluwer, 2002, pp 737-760.

R v. Daviault, 3 S.C.R. 63 (1994). o] A72] m|11Ql-e tefe] &8 vl F3t AlejojlA] Ha &t A|uje
o] BHE 654 TSRS AdEstoitt. Leiut el Flefirte] & WHEste] o 7] & vl A=
7190] UARE 1 o]S= A 719o] U] gk, FafiRke] 3 HrhellA LA AdelE Aoluitial e
A4 ARl A 721l & FR10® 2 ofefsixl= HjaiRlo] whil w9 ko' dF dFE S5 SIS
Ta1Rlo] HeY GA| ok A Aokl Fdstglom, ‘et AdrfollA Al dAdate] &S il
= ARl 715 dAF o R Hajuo], Z4le] P5-S 1ASHA] b thed 7] ekA] L ATolekaL
Agsieict, o] Aol dhal] 14 ¥ (The trial judge)> “H1LQlo] aixrk Arget thE HAE AAE AHES
AT 4= AGE, Fo] FAEGE) Rl makle] A& HAE AAZ2= b ast Hagke] e
7HREAel digt efal o] el el FHE At i sttt 9 A Y(The Court of
Appeal)2 Fojdlolu} 719] A7} 242 ofr|gh irg deloll ofgt Alolaty o= UvkAQl oHAE HAsh=
A7 EIA] Sgithar shdste] maRlel A f-HE ALgct. ool ohal] o ek marle] e gt Q1A
T8 (actus reus)ol it W3l gt F-HE St H WPol het ‘HAaghe 1A Fagh Al o]
ARES] 79- o] B el R Qs Lafgh 2|4gke] QIAlo] Qigk=Xlell thal k] A]l Slilo] gl AdseluR
gl AS wrslal FHE Aarsteiof shokal AFCE (41 https://sce—csce. lexum, com/sce—cse/
scc—csc/en/item/1172/index.do)

o] FAL FA7 B QA Balohs: RS T4 A, T w0} Aelel gL goleka st
SxmAoR Q15 We) wAlo] ol Aleo] izt WA WEke 8 ACR o] MoK R TRolx|
AL H Beloks: Ale) - 9] WA oA dXEk A 7lolo] gl A% - ok rh2 xiele] BA|S
o2 Aoleta & % gtk
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Oorsouw HAG-E-2 {9} 22 118 ARRS G50l Fal o 22 530 Hal7]
3l =L Eoleof thgt HHA RAE sh= AYS A=xskal Qi) & HY v
A d3g EYolyo] ol A HuES Q=7 EHolo R Q15| ofdH 3F 7|
HE7) AR, GF-E0] FFFS v FoF BSE Shao o 4= Qler)? BRst
Ha] YAE 8] LAckar Wok= w|a1gle] AR AlFehstr)? oflH 2ok
o] 2 oA] JHF ol st AUS F|AaFlsh=t] Hest v AZQ1 ']

1. Survey of Healthy Subjects(X}7|£.1)
7t v

AEAE 184014 824 Afole] o4 178} WA 7ol WEEI, ol 5
AE 71 280 B3 AES A7) 99, SUAEL oiehT B mAR WA
Ak, SHAEL oF 108 A £0ws 127] 2 HEAS A4SHes Qg
lEighet A ol §8o] 7F B $319] lelm, 1,000%% 275%] o]
ARUE =Ae] slelolc,

u. 2%

256789] -SHAL T 447(17%)2 &< TR 9ttt o] SHAES F7F 2404
AlQE|e}, UR] 21210] Sia} 182 1387 9] oJAT} 745 e] Yo g TAE
et Bt AR 25AI%T), o] LFO] 61%= 1EC] Aol 4%t gk He] Edloky
of AL SHAUTE SHokxo] W] Aol wiAl & o] 2 4417 Yol 15
Z36)0]9iTt, B BAC3T 342)= 260mg / 100mLo]t},

33) o] oo W2, il WEFt YT AM-e AuHE U1 glofof stER FHAE 53t Zp41e]
gl AH o8 A Aof ghotar girh, Al SlojA] AFE-E WY o|&E ok AR Kk, Iyt
2 FHa gy vdsey 599 Pl HRloll oA AFE el it HEY 82 ficth

34) van Oorsouw K, Merckelbach H, Ravelli D, Nijman H, Mekking—Pompen I, Ibid., pp.365.

35) van Oorsouw K, Merckelbach H, Ravelli D, Nijman H, Mekking—Pompen I, Ibid., pp.366-370.

36) o] dATellA 1%k F£5& BEstL giE FRFo] 10ge] AL 7|EoE Syt
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BT B R WA o 2ol 6MY a5 mAlEd, 2 el 19%1e] & wiAH
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—E—Qob\— AlZEE 15304 1A oI}, E3folzo] AR A f-3 ol tiet A=
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37) o] AFoA BACE A= 3412 thaa) Zt
(number of drinks x 10 grams) / (body weight X gender) — (consumption time X 0.15)
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PhS BAOR W B F0R eysle] A MR RAE AN,

2. Survey of Healthy Subjects(E}2IE 1)

AL E ohE 10079 SHAHEAE 207, ©14d 807, Bt A% 21.04)lA
2 AEAIE vzt 12719 £ FAE o] HEAlE Fl e S
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oA Lol AR (WSl FEAezets) 7]9fskA] Z5E ke e ANE
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gl HAF Aufo]] up=H o AR Hi BACE 190mg/100mL(ZAIH L. 66
-350mg/100mL)oltt, 1009 F 1478(14%)°] T E= ARLA] L5E4] S0
Aol Jokar AT Eok-& A% k= ARl BACE= 180mg/100mLL. 2 %

\O
i 521 190mg/100mLz} =7 vhx) glsket, et Belolee] o187} BhE
& 710l B0l HolHo] Uik, Eol-S FY% AlRte] 8597} Abng oz
Wi, Balohsg A ok Al % 357I0] ALE Lok ALE U 1
F % 2ok TSI g 15| B BACE 204mg/100mLelct, SRS
A olglel ey Baolee A o Ho] gx BUS u, 3YH F 15%00]
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AWFHEAS Ok - Aiks A ftke AE AT AR, o] Ak
Ao F37) SO e e o e Holet S¥okE Fske =4l
AR BACZ} E#okxoe] ol 2AdAkel thaX] ke AR o] o217} k. =
TF Edlokx AR BACE A WA AN e AHEth F W9ktk(180 df
260mg/100mL). Sk 742 F7] Fo S Sdshe E ve e =Y
Ok SHA T 85%7F WEALE LoithE Aloltt, wpebA o] JgollA Hadtk o
2ok 2 M Hasshy| fiRt 7 Fel=tal et S8t ot
ek, 22y o) E¥lopRo] tisl =%ke Wl &(15%) o] ok AE o] kil
SHAUCE WEHEAL At Frofet AlghEoe] Hardt wp o] ERoky Aol Higt
S HlEE o]e] ERloky o HarshA| grow gl oate] R xdlow
A3l 2AHs|Te ASAe L ARA ol W] fiet HEfA 58 94T

o
L
Gk o AmE 4 gk

It 2 712 245 a#fsljof gt} 7Rset
% o} o] AAsllof glch, A ok o] WES)
Hog PR o Rl sl Atk 250mg/100mL Bvke] BACO|A] Ego]s-
< ke 22 Aol ollAagriar 3 4= Qlrk A WA 2AfellA] W E] T 9
FO= Qg Edlop-g Bt -SHRle] 19%7to] BACZF 250mg/100mL ul7ke] 3t
o}, Jdd wE A AFelA Alrs 4ozl ok AN 83%7t BACTY
250mg/100mL v|gto|oict, 4, Z24Q1 BAC dlolg7} gl ¢ Eokeo] W
Aok JEkh s 73S 2ARIOF gttt gag 3ol 27] dAlelA vlAl 5
277150] A=) wizoll nAl &5 7150l Degt (S, Hel HolA Sl= %4
of thall F71E A= 2)7F el sk Eoky ezt ALl gt

AEAoR, o] Aol dF A} HlolEls WA Be s Foll Aefo] Eo}
o]

So] WS 4= QS-S AJARRH}, vt WY ghoflAl= BACZF 250mg/100mL v]RE
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o, 5] #4< seldoz lasjor & olg7} Utk

I, Oorsouw WY RALEA Aato|| digk F 7§19 - (H]%)
1. Merikangas(2004)2]| {4

“ol7-2 Balol-2 WX 19E uljA|5="}?(Alcoholic Blackout—Does It Remo
ve Mens Rea?)"39)2hz A} slo] o]2oj2 ujzje] 20 he-2 Wlslel Hefsiw
chet 2ot

& L8 Folfe YRz YTEo 5 . o7l wHlT) dgisze], "
Tl UE digeH BEL UE EERA 3 2 FAr”

YE@=9] Van Oorsouw 59 HiARE YIS APEFEo)A Hszez QI5F E2of
0] BHYES oA FES]L FRF AR 7S R FYo] oA e T1ET
& T 7 ek FIEI. ojzhS YHIQ] BE Al~EE F5] Hosl i)

SJolA) Gt HEe A7

7L {7 & BHopS YtEo] $E w WY FS ALJekats EA 5
FarQ] U 7] Y5 transient global amnesia) Ff A TEOJ. o= of
o= )X HE P 7lE FACEE HEET $58 71F) e 7 . o] FYks
52 Y Es YR Fop) kA o, Bl W ee o F HEAROA E
oz Bl 3= Qo) oJgpx] 1589) = Y8y Befofo] mlFLjZo) b sfujo)s]
NereS A Zf8) W F7] FSHLTP) ) #oisks 5842 NMDA(N-H'g—D—
OJABIEE|O]E 23] FHREMOE &) E Aol FES Bl FI,

38) James Merikangas, Ibid., pp.375-377.
39) White AM, Ibid.. 2003, pp.186-196.
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PJ5] T X]91S] PERS. 5] FAF Wl ol H-0 = Aol FES 5]
G3H5] QA Ffoluf CHE AERY] 5] SJF HPE] FFL SETH ol
ojc}. Hefop2o] asEIX] Ghe e APUFAN? BeloleS A G HHol
72 Aplo] eI B SR OIFE Bl eol mpE - QTP A WA
) FEojgh B 5 AP oF Fol vHy Yt S 750 Fpapy Ao 9j4E

+ glonz Aol g i et

I O2 F L YEo) Hadh YRy E= dplado] EReR=R] of 2ol
SRS R 29)), IAFHrEE 29)), FHFHIAUL T B FAF Q]
A= )7} 2R §ofi= ‘mens rea0)F oot} FrlFoE o= vhE = g
A £ P&o] FRE| AR XL oja)Et = fITFH, 3=} ofHr AekE BEs
&(Diminished capacity) 2 &1 “1Z0) tfeF M HrR= FL Y2pojif Zgfe = o]

o 5 JEE FYT 7 gk 2 AR 8 Yolon] FHHYS FY - Ao

7]0] §p8ke £ 1E0) tfF oJFET} HTke §2 FHSHT? EFF 7)o HUE
FH ofglA] FFT 5 QTP Hefopeo] 7]9j51E 2Jo] HLRO] YXE Wl

=7 Yt RS AAEE HolEaerf? ]9 o] HREAN FIE =N

S 9l0] Rpio] S glis UL T gIAL) Heole: Fo A0 FEL
FAE 7 LA of ol YiEi mens reas] AN B Lol TeHE
o157 HF FPol e W ofte] gt R fs EE o 8L 7
At

Heopo] Elejp U] te HFI ARG 7 YA 7)) 42 Y5
RUSI B 720 gl Heo)e2 H 95 FF Fojeps P2 oI5 FE
o) o] IANER] BT 7 Ak ARpo] Fh= L gF e
B} optje} 472 {17 HEG) AR YSfe] B ik Heopeo] €912 Lo}
2 FepEIek ol H3HH] QAL YEFU) Sl Seol] Eeopgo] WYL,

40) mens reats F Wa2] 78 PRI HlHeIAE AL QAT 2 W) AT HPTH
el

41) ©}7419] “F(intoxication) & PIFEET & 4714Q) OEBAYS Wk o] ohlet ] YR

Qlsfe] ‘FHPrka FAsHe WAL Wok Aolch. ofah g,
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w7} Eo] BT EA2l0] AJ5HE el Hefolo] BX] gk 4 2
o Yo Foll AHHES HIFE AL, AEANE L, CHE B PELS
S = 9k W] BAXEAE El9lo] Beor Hul 9L YR HF 7 Uh

NS 7]2]8 - S AEO] AR SR SOk ARES ofSEAY HES FA)
& = SlSt=] of FA) & 7= LT BEA)A Bl Hofi= Afgo] Bl E
T S GX] G 7 QLT B GUT AR Gyo] we) FEAY S
S570] TSt F2p F2p YHSIHE SIS RAf JEE ofsfEi EEH EL £
23] SJejoli] o]l HUL TS PEL EAF riz BY 7 AT, Wk Tee
o] T3] A4S $Jo Aojel Y FP 5] (Eefope 7o o)1)
o) 4 Qi TE} M YL FEE ZRop} PELS AR Hol 2R}
MR B 12) ARHES. B el HZ 35 Q2 22 ol Fel el
oA Pt

Y2ISJ5IX} Peter FenwickS FY4)5] e} 1hee] RAjepir A9 2]
O PEI 12T S G5 8910 5 W= Ul FAH Yoy 21H
L M EY 2 )8 FONE el LI FenwickS 2 Heol &

of ot WEe FYL)E WE(automatism) OfEfL FEFEICT

gESoz dasy ZYole 9] FAabsence of mind) YHZ, =5 &
2] YA PR UL w, s AR 579 HHol G Fel 2l PN
(exculpatory) 2 91g=ofoF 31t o] TFukS Aok gL Hetolu) derol et
T REA G HYE T AR EEepRS BoJE) HEpf AEeof ok HE

o] Lol

2. Granacher(2004)2| s

‘Az EFolal HAYYA] 7] F=EH(Alcoholic Blackout and

Allegation of Amnesia During Criminal Acts)”44)o]2k= H]3H2] & 8- 2H|

42) YEL “alcoholic intoxication dissolves the superego before it dissolves the power to act.”
43) Fenwick P, “Automatism: medicine and the law”, Psychol Med 20, 1990, pp.1-27.
44) Robert P, Granacher, Ibid., pp.371-374.
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NLRB v. Curtin Matherson Scientific, Inc.”, Journal of Civil Rights and Economic Development
6(1), 1990, p.97.
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e 9ol AR Ego] HA] gk AolHE 11 AbA, HEAA, TRt ARG
of ARAA Sl it Fela o] S5 SR Bask gk, E3, AF) o
Aj9] AbIAC] Zlo17ge] RSk Mol A7) ofd Zlolargel Alzigel
AL QoBR, PARA AAS ks STho R FEHe Ae Fyskl AuE

TR ERERe, TR Ao, TRt AR, T sk S (o)
Wk o) FHE S0 Atk % FFE BAFeNSE 4 Aol o) 4
3 Q= Aok, Aol 1 o its dibAl o g Bl HmsofA9] vk
fr1o2A B4 S ek 2 BESE HAPAKMMPILE PAT Sl 343=o]
At v Al B57F dRbE o m 5] gdsfiof she wakee] 23E
e o] o2 RE MesHA Hlold S5 she WS Bkt AN
ko] epdA] o5 st 168) FHut TAE ohekst Hd7iE e digt si4l-gofel
= #Y(malingering), <1YA Aolf(Factitious disorder), 7FH(Feigning), 29
(Dissimulation), ¥FE 1 (Overreporting), ©JxH4 ©]={(Secondary gain), A+ &+

J(Symptom magnification), ©|&(Disengagement)©] ¢Jt}al 3t} 169)

o2E] JAlRlofo] 7yt e HAME RS SIRS-2(Structured Interview of
Reported Symptoms—2)2} M—FAST(Miller Forensic Assessment of Symptoms
Test)7} Sltt.

HA], SIRSQ) 7§ATR1 SIRS—2(Rogers, Sewell, & Gillard, 2010)+= ‘8719] F
2 HE'RE o] glon, 8 HE= 7Pgat XA RS vwd uf gt v

4, 49 Z(F 152), 1214,
169) o4+, o] ZH(F 152), 122w,

139



J(BL), ® " SAHSU), ® AHA F4HSEL), @ 43 SHSEY), ® Hal
oiv] & SHRO)O] ArtaL shH, 17D D@ER: 1E5SHA] ¢(unlikely) SAlel
gigk g2 Hdoli, @eE@L I (amplified) ZAlol tiet ©#] AZFolatar gt
o}, ghH, SIRS-200& F=8 A= ol9loie 6712 B Hwrl =], o% IF 2=
(Improbable Failure: £7F53F Algj))= AA1A ol o]Qlo]| Q124 off ojklo] thafodA]
I gl 7hsshes AAEQITAL jIth172) &, IF Hiew RkolA| shte] Thof
£ AASkL 1071¢] whejolet 107]2] AA|ofet 8o Y TolE AEsHA she
), 178 SIRS—29] wiFde] w2, =A%t 207 B8 5 2471l 571 o)<l
AGE SH= A9 AR TstaL lrtal B7Rk 4= Qlrk, IF Hes A7 AR
opollA] 53] Zar glom, Fag el 27IdAllA Al e AEE 4
k= HoflA 2ul7E Qleh 174 T, o714 QIAPofoll tigt 7= AAIAIAIZE ¢l
= ARIES deR stojArt Aekt Frt 7hssiekar gk 170)

170)

171)
172)

173)
174)
175)

140

o=, $ol 2(F 152), 122¥. © FH SRS 54 BFAlgolet wasE S o2 ufe At
A5 UERA] s S48 34010 J=AE B718ItE @ 54 S3HS0)2 AAR= A To] B7Fs3t
S TS JAE B7RITE © JHAde] RAY BaE SAFIA)S BlAARoAL A 9l 4= gl
TS TSk YERE BRI @ kmTARl SHHBL) T8 FAlgelle] tiste] Bargh tiio] Fdo]
AR sl Wye] Rt Harshs Frrch UR|A| AR GRS HrRRIH 6 uHSE SAHSU) iR
S0l i itk ojola AA| HAlof TAHA] A =g HrIgth © AEA FAH(SEL)S A
Aol BAFEolA getE o g Yelhds SAF 9 AlEE EAlO] tiste] IR BaskAY AAsH=A]
ARE IRt @ A48 SAHSEV) AA| Aol SxbEolA oA diFE dgust S4dolx|vt
AYAAl A)7] APl S4dk= F440] J=AE F713ItE ® Eal tiH] T SAHRO)S skl Q=
Z/dol ARl BE AdolA UERA] §=A] ARE Hrgl)

ol5%, ¥ 2HF 1562), 12349,

o7, ¢ke] H(F 152), 1239, SIRS-2 Hk IF HTE ZFAF 2N of 2 BX8 Hx glojz 7
HAET SRS B2ol5 AV XAl S AR 4 oA Hslt, 1P He) 207 Ba ms)
SIRS—2 7igF A el SIRS Zof ZEFE AT SIRS—-27} FHEE7| A7 S4120] e jdw]zj=
okoktt. SIRSY] IF(Improbable Failure: 87Fs3 Anf) Az g Aol A 7P 23S 7Hd
E2xog 1oty AHwolx|ut Arfoll= 235|8 FCI(Feigned Cognitive Impairment: 7FaE <14 A%H 9]
kS 98 AAE o §-835lt= 927} 9t} Richard Rogers/Joshua W. Payne/David T. R, Berry/Robert
P. Granacher, “Use of the SIRS in Compensation Cases: An Examination of Its Validity and
Generalizability”, Law and Human Behavior 33(3), 2008, p.215.

Richard Rogers/Joshua W, Payne/David T. R. Berry/Robert P. Granacher, Ibid., p.216.
Richard Rogers/Joshua W. Payne/David T. R. Berry/Robert P. Granacher, Ibid., p.220.
ol, dol 2(F 152), 1239, IF HE= &S 71Xl 2ARES o= 3 4ol sHAE 7t
A&7 E 712 FARE 2ARAEO] g Aik= Ao E TP sk AEel Wik Aake) vt =xE
Ho|x glo] 9] FrEo] offrh= ©o] St} SIRS-2 Wi¥%k IF HE= 1538kl o]4ke] =L 7%l
ALl sl ul$- f-8sictar Be] XAORE 71X HAE teRE sk B TV S ST,



the0 2 SIRS o]@loll HAlAe] FAlgel SPHE 52 APE)= B7Is] $1@l
AR EE T ohE A ESHE HAR= M-FAST(Miller Forensic Assessment of Symp
toms Test)2hal it} of= 7HRle] BAHElE 1S 7hedS Hrlskes 1jke +
z3bg] WA O] AARERR | 2550 7 JLAJE M-FAST:= H|wA ZRS A|7H5—
1042) el AAE 4= 9lom, 7F Z3huict 08 = 1308, vh2 25580t} M-F
AST F31o] Xt 7]=50] 65Y 75 IS Al=she Al 7P eshA et

AL dHA glom, AF7HAS] M-FAST B 952 M-FAST7} Foid 42

i)

2474 $4S 7 Qi Ao Bsleickal S 176 M-FASTY] 7744 519] A
o= @ HF1-32HRO: Reported VS Observed), @ =% SAHES: Extreme Sy

mptomatology), @ =3 Z3HRC: Rare Combination), @ £°] ZHUH: Unusu
al Hallucination), ® £©°] 24} Z18§(USC: Unusual Symptom Course), © 42
ZJoAHNI: Negative Image), @ A4 (Suggestibility)e] QJckar skck 177)

176)

177)

Laura M, Grossi et. al., “Evaluation of the Response Bias Scale and Improbable Failure Scale
in Assessing Feigned Cognitive Impairment”, Psychological Assessment 29(5), 2017, p.533.
o4, ol Z(F 152), 123-124WH, IFUolM®E GA] 24T A 1 SAES e R sto] FH9
A 7158 6722 o19S W, 7P LAl ApgRd} Xt Aol Hoto] sl EREles AoRE
Yepgtial sich o], kel 2H(F 152), 1254,

ol oko] ZH(F 152), 124—125"H. @ E1-#2HRO: Reported VS Observed): $4A9] A}7] R a1e}
EVAL W 5 Y Awolc), TUT] A9, A WEI ASIHA e ZAEE £E Hual],
A U= eRfel] oS wiulct & SR} Hof] 77} QI=AE ERIsfoF St "= w3l ‘13t L tigsiA|
ql AR WekA] o]g3t %S Ho|z] okttt @ 24 ZAKES: Extreme Symptomatology): AA| AAlxt
oA AFH o2 Yeh s SR FA S e)al &3] g2 SARE S5k Hmolth A,
‘Ol GH=tlE Uiz v 44 3080] B Shork. 2} o] IHL A|Eshs ARFES the: Iekso| 1
gt o]2] o= F/d-e Bargity, @ S 2FHRC: Rare Combination): AA| 4413t BxpE0l|AlA = ALY
YepA] ¢h= B E3 33 = TS A&dhe AEFS 4ok Axolt), Y SAES 23
OJJBIA] AR, o]F S 22 7lolshy Al FAEL R ol $HEHA] = Aol Atk
@ E9] #zHUH: Unusual Hallucination): 413} x5 A= A5 dojubr] ek SAKE: U= 3k
YU A& 3 AN S Hrlehe Hwolth IS AlEshs Al A, AT digh S¢S
RetaA) olafsta] ek, wehA oSS AlA] ML} BRSOl AN Aol MIER o 24 Ausici
gt Ao] qirh ® 5o 34 M8Y(USC: Unusual Symptom Course): 3ld HEs =47 2H4A19|
A Kol ohet M7he BRI ol Fo] TR MSHHE AR SIEROIA LA o
oiRe] Al o] Zlut of2 v|YAFA Q] He) ZaS Bttt © 42 AfoMHNI: Negative Image):
SAA] B AolirS Wrlehz Awolt, 2, o] GRS SrAA} ALl HAI A Lol
TR G2 ApAlell tigh dtgt AR AslE 7L S UERATE Aol A= AHAlEe] £
SHoA] Bojopt girkar W= ko] Qlrt, @ T AA (Suggestibility): FEATRS HE =3 (JAHE])SA
2 SRS Ao] WRAHR slol2 Aol GALRO] g AR K 5 WA Fok Ll Ago] .
], Wt 27]0 G A ZAE71E A FAASS 71 AFES 2R FEMO] AlRRS HA]
il QE et AT 4= glvka TeflE 749, AT &3 U ARES HEEE T FEY dolE

4
lo ¢
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HEZ YR BUOIRY Ak WY

[ 2958 B BrheTs

SHA, nl=o] AefeirlEo] Al el viste] ASAQ ofde AXE w S35
o] ARgsh= A5 TAHE H7EeA 2=, Rogers(1984)2] ARSI H7FHw
(Criminal Responsibility Assessment Scales | R—CRAS)2} Melton(1987)2] 41
Al 71¥H(Mental State at the time of Offense : MSO)©| Jtial ghct,

41, R-CRASE 2 9] Qipalelsl St AAefsige] ofste] fae Hws

A 257H0) MelEE PR, Part 1 AANS SASR=T] Fojulat el

BIOlE] ol AEE S5t AR e E ol gsee] Holeks Aefat

48 FE) 0], Part 1 A4S 272 T A2sk Aelse] g 4

o oL AFIHES Fiarhi T 179 o] At AR} Helae) v
g al

3 A 5 Bslo] Wrse, @ wjael W&e] A=, @ 71A4 AT ol
® BAE), @ AAE BASE, 6 FATASHL 24T 119 ZHo| AR 7
A, W5R10) 712, FIe AdAkge] gt 712, wjaele] AR S& Fa

EH =
shaL, il kol et 24 ol Y AR, WA <14, A7) SAle Z2 a<l
=& B7IsHA "rh. 180 J9E] R-CRAS7F 7K 827D o] wdel| ojsf 2t
FFRS W=k thgo] glo] 181) Wt o Wy 7t U2|8-S S| 98 5t
S © AAReL ek WIS JiEsiGiEt], MSO7F iR 1310t 182)

Chao 2, MSO HE7IMS vs 7t A7 M Ssto] M T4 4
AVdEiehs TS Aol HiRt A RS sholtt, Al2K(Inception) EAol1A
JaIRlofAl el F2, dupe] SR, o] gt A tisf dgeict 1

178) o]5A, ¥ ZFH(F 152), 117-119H
179) o5, ko] ZH(F 152), 117-1199,

180) $-2luzh= uj=9] 4714] 7], = McNaughten €2, Durham 2], ALI ¥9%], GBMI #27]& % v|=9]
OJHEES WolSe] B el glom, nlRolAleks Se] TR o] ejujgls 21AE Kol

2540 ek AFoRE, o4, %ol 3(F 152), 1204,
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A2 227} 2ol et AD e

k

= ()

U, AAaldel digh e A Aol AXeliof sk udiAke] SHAE kst
o1A)5}ar Qlojof dttt EAf, AZH(Reconnaissance) THAOIAE TpA 9] AAEE]A]
EAO] et T, WA AR Fi, WA ofF, FH B, REARE9] o
H= aelrith AR, Mgt E-Z(Detailed Inquiries) TAlOIA = H3 BAIS] 4=,
A7y, s, 2, el dish L%%‘—EIH ] Al elel el gAY Al
o f7F BT, olz& 424 F(psychological autopsy)olefile 3t
t}.183) 2|1o] ke AEAERIE0] Hieh A 715 7HA AL e =as)
7}71 %’45& 7}0153}0;% ks o 2ol WAL Qi) Tlo|EERRIe) 8 AR
Q [REAE opyal, wE dgollA] ARgE 4:‘?4%1

*} E= *él'irxl 5o] ZFhE} 184) Y hA] YLRLe] AV} EA|E=
A

e Ao S, A

3z HEA= =2 U8
McNayghten 21! 1851 Hal Ao FAEetez sl WFO| 2RI ZAE ST E= 2 AU
. sfHzte 1 WE0| HRE AUXIE SHE 22 WSl et MUS =X Y=Lk
ol x| SHEQ HS0| HAFONLE HAR Heto o5t ol2tH HAof et MUS
Durham #2! 1954 L
XX =Lt
HAEEolLE HAK ZAgtol o Al Alofl m|mlo| Xf7| elel HEMS UXIY
ALl HE 1972 | & Q= SET JH0| 200 JAUALY, Ho| 275t= et HE s
&8 J20| Zo=0] AUS W JMHYS XX =0t
GBMI ¥ 1975 | muQl2 Hzlof chsi MUS Xof sHX|2, YA/t At AE AHsi =L

9l s, o4, ool F(F 152), 116w,

181) %, 4019] Q198 Wt 7Rsgak gelnte) che Hue Adiste] g Estel duae 1A duAe
ﬂﬂw Fol=eelo 2 o] ofghe Salsie dloli o] gleke Zoldt

182) o524, ko] ZH(F 155), 2269,

183) ]’\Xq Qro] ZHF 155), 226,

184) Fitch WL, “AAPL Practice Guideline for Forensic Psychiatric Evaluation of Defendants Raising
the Insanity Defense”, The Journal of the American Academy of Psychiatry and the Law 35(4),
2007, supplement pp.7—8.

185) visgul, HAE] sk skx|AL, 2010, 192—-196W; o], AR A sh(A2), sHR|AL, 2013, 185—188W,
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2 S 7hed] sttel miAjzl Fol Mol MSO 244 UAHE Awmwm, 186 4
A AR AR BB 712 L A Folt Hugle] P BAG

ocoo=&2 T

4

|
5
Mo

=
FASBY A%, 715 W Y FE S WY AT A5 A 1S5S AEsH
1

187) o]ajgt ARES HlEro R 7Rl MSOS A ik 189

W Ale] FAAEIMSO)o] 23S Bt ulTe] 2 A, WY AERE
[e)

186)

187)

188)

189)
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Daniel H, Swerdlow—Freed, “Assessment of Competency to Stand Trial & Criminal Responsibility”,
Michigan Criminal Law Annual Journal 1(1), 2003, pp.24—28.
njAIZ oA 77gR19] ol Bast AERE Hi= A2 O A 9 A% AL HAR) W gajte] 2leA,
@ A A A7, @ gk 4 HAEILA, @ 5aRle] Ak, ® mjagle] Filit A, ®
9 e g AR digt acle] oy, @ Wel A Hol| gt Haele] AAgE X<, ® MMPI
T AAs AudAr 2, @ A7 - Hakebd HAF Fo] ot
a119] FARRQLE S| fisto] 71 T AT o= thaatt 22 ARRte] AgE|ojof it} @ #argle]
Aol /o= oA Aok AAES F skl ajgsfior sk, o1 FAlol /o7t Addste] AH4l9]
s 9 IAEE] At S Zefislior gtk @ 9o 87E TEAIT= A9, Tarjle] HAIH
A/ 5ol A4l d9le] EXAE olslish T olu A4l RS Ho] Q5tsk= vl whal 24k
Seln} g7} Slofob gheh (Daniel H, Swerdlow Freed, Thid,, p.27). 3t 91o] A250] 712510] RAMIG)
2 Ay 913 AIAzZ = A, W Aso)] Aol /Aot Atk SA7F Qlofok shaL, =4,
3ol F71E mhetsfiof st} wheF FAI-] a2l Qlof] £rgh W57 24514 gk=rtd ZAEgo =
e = QAT o]AdF AlaloA EEH F7I7F WESTH AR T AU dAER] BAloVde s &
5= Qlo}, A, 3] Alglo] EAfjet=A] oJf-5 HESIoF ot YA, W3 o] mA Fet Hilo|ido]
AR Ho] QA o deke vt Hoy oA, HE Aol Fargle] ojwdt et AlLE A
EfoF sh=tl] A2 o]£9] ol PF H GE Aol WS 71Fo] 3 4= Qv oAAA, At
AR T ALRF TS T a4 23T dFA, A BE AAH T A3 EAE= HEa) de
54 A AAHEo] Idaart & 4= ok ofgA, Fargle] A4S gl EHAAS 1ASHA] Yt
QUTHH o3l Q1A1HFo] AJAlol /o= RE WAE ARIX] Al Hotof Tt (Daniel H, Swerdlow—Freed,
Ibid., p.28).
=, A 43S W oFE AF(voluntary intoxication)+= MSO A9] gt ol 47|l Qlt}, Fitch
WL, Ibid., supplement pp.9—10,
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Tk &, SRAES WAl Unbgoleh Be melsted, WA Yol et A
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195) o]xl=t, ¢Fe] &, 360—-361.
196) AMAIeE A2 AP, ko] 2, 199-2001 H=.
197) tisiYl 2008. 8. 21. 4131 20085531 HA(HEmtE FAlof 2 U Ee] YA o= ¢
SRR QIS 1 AT FEe] I BRI ARG || nh2 Hallade] gk FEo] 9,
23 FUT 5w Akl AFe d320] AUulEreat 4, vTks, vo|, A, A% 5ol 1 ATl
%

e mlA 4= glon Jelnieie] A, ST So BR, 8% =, 4 Sl Ak 249 AE o
w23 @Femasiel o2t Alo] Hebal 4 glu, o] Halade Haol 3% AE, A,

8F HE, 9F F AABE] AE ol AR A Ha) ] FFS A 5 g 5
Aol BEUATE o] GRS F 4 QI Thrst RaSo] qlint, AT SlojAl fHe] QR
MEo R slold el NS B olA7t G JEE FhAo] AR Foleks BAS A & 4
ol Fo] WASHE, 9 2t JFRAES gl glof wmelo] Balolekn 4 TAsleIA: o]
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A2E U7t BEO| Y AL got

olo} Teiste], Welatuio] ofah TAH EAAE] TGS FASH 987t
ok, 2, “wlaele] B Faprh upal $0) TR W G SFE QIR AU AL Wk
SR Bl felo|E B 7] AR B4 B 27 glo] YukdoR ww
Q19] A0l €J3) 1 S ofE Qlgaka Glow], ojefst AT AR AN
& Bk e Zloltk, Eg “FeFolehn sh A2 WeHoR 257} wmele]
Ao} WSIEAS L mlokshA WHEA| Eoks HES et ol 4
Bota] A} whio] ShAE|olof & Gelolul, AL EAYT 4 Gl v H
2lo] ]| el A Mot AESH AP ALt ohlu o] 31219 Bofsio]
A Bele] AEe] R Aeks A EL oRAle] AL B9 o2
SIS 4= QTP Btk “wielo] A BERE AUKA| AEIORH Hate] 4o)
of ofgF PreFolehs Hizto] e A UME, WESPA B Hr} Josia o2
AAH OB WSk ol FA| $8 F Rast QoF s, o2 9Iek FAHe A
el ® HelmARel ofg TAR 2APE AHA 0 mejwolof R Aol
o %, “sjaglo] AFA0 R AAluloF FHL S A5 SF7} TaelolA) vl
G FAROE Yelelr] §13) Hlagle] Foloh AReIrte] FEdel Ay F

198) 20094 119 23, A&FUA oA 7H2H A|32}F FFATLEANA A5 BAP FHE A HAlmlek
Ao ek Aleperolghs FARE WhaslhHA] YA o3t A AAE S 8-S 5T
A Tl Asolnt oEshd QI MEARE 2009 129 49AF 3=, https://www. lawtimes, co, kr
/Legal—News/Legal—News—View?serial=50083(2019¢ 11¢¥ 9 =7 M).

199) o|&nx} “ZEeAbd A= Fjaglof gt WA ZARE ATFRIL, T WA AR LA L] 7] Ajjof olshH
TiRle UL F5 U PFFAY TSR HIARFY VhsAdo] B, Aol vy 2 AR
et sict”

200) M, Ak sERRRe] AR RAAERE, S APgAATY, 2009, 142,
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A B A1 5 DAl B Sl 0 sl B 1ol
= goks.ofl Sksle] AAlgelel 7)olat oxpaA el
of QUEA|, © OIS AP SAORS: A7 Lokt 212)
2 E%) Ao} B Aejaiio] s Skelstelop stk S3] o] wsiA)
ofgt Halohe: 74 ZAS Bt e FIoIA olRoldl A7} wes 1)
Slok TehE o) T ), olelet WA mBul waikt 1ao] A=y Bg
S A4S Mok 0:5le] Aefatate) Pgdvde] Fa3t on|g 7H 4 9l
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A2 M7t 2ol HEry HD et

AHEERIE PfElidE AR A% QAo wjslrie] 555 3 110 7RIk €5 o
32 srF SASI=ntae] o't AhEe Zlo] vidAsit, o] A9k oA de
ozol BH Al10=ollA EE 2ol et 7IEe % Adthle] &8E = 3l

Zlole}, T2y of7| A duba o oPRsEe Fof| Fal 74 el =

o

= o

AR} Aeolle dAEA g b, W] dsirtel Ao Fefdl/ A EH =
AR e 4= Qle 200 o)A Aefol] o]27] A Aol A o] aldale] s
o 9] A= ofgA ke AR WA= Lduba Adr]e ARt &

st
o
(]
(o]

o] HES FBA SHe BE AHSC] FUA BERS TN BeksH o] ¢l
2 Zole}. ol L Tt quf BE 92l B 9 Q12 Aol
that A Bash @FUneE oleldt Aol F 1l Holok & Ao]
£F.202) oje} gro] sfalrte] Al i AR AN Bl glof vl
Q71 THE 4 GT TR AHES TelsH) 952 4 gl A UETIAe)
A AR BT AEQPIA) ST OET 4ol §17] gt 209
o] BFUARL ) ARE ZASHA R A9e 0, <ol e BANE
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John Parry, Ibid,, pp.292—294,

Fulcher v. State, 633 P.2d 142, 147(Wyo. 1981).

In preparation for trial, appellant was examined by Dr, Breck LeBegue, a forensic psychiatrist,
The doctor reviewed the police report and conducted a number of tests.

At the trial Dr, LeBegue testified that in his expert medical opinion appellant suffered brain injury
and was in a state of traumatic automatism at the time of his attack on Hernandez, Dr, LeBegue
defined traumatic automatism as the state of mind in which a person does not have conscious
and willful control over his actions, and lacks the ability to be aware of and to perceive his external
environment, Dr, LeBegue further testified that another possible symptom is an inability to remember
what occurred while in a state of traumatic automatism,

Dr, LeBegue was unable to state positively whether or not appellant had the requisite mental
state for aggravated assault and battery, but thought appellant did not because of his altered
state of mind, He could not state, however, that the character of an act is devoid of criminal
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intent because of mind alteration,
(2P The appellant's conviction must, nevertheless, be affirmed. Dr. LeBegue was unable to state
positively whether or not appellant had the requisite mental state for aggravated assault. He
could not state that the character of the act was devoid of criminal intent because of the mind
alteration, The presumption of mental competency was never overcome by appellant -

221) BGH 3 StR 629/93(1994.01.26).

155



OFR1} H3t

2|

bl

i
ol

3

Aoz

stefee - 9]

5

2 1 Zo] Wulgh ARdlojela

ol
el
R

17)%5:9] Aojict ofAj] Hoi7}

LI

o o

] ol 2ol

=

Sl
o]
Bk

o]

A
<]

M

g

Ao
Al

T

=]

1

-

7FAE -

=

‘/,‘\:]IA
=
) 71219] o]
[e]
o]

=

]
1Y

==
’

1

1

|

L /\]_/(
o]
Al -
Zh)
#e

R

I

Rgo] ofy7] o,

A)1022]
FER) Q1] = 3¢

o

A7

o

=

=

51
o

H
H

)

A

o

47t 3
A}
[¢] 7]’(:!11 —

o] “Apazlere]

[¢]

|

-

1 4%

3l

|

=

AT, “oj4lsgy

;go
Zlo

1

T AT UiA A H

}

Z] o
1

1
I
=
[e)

7
b

AE0]

[¢)

I

57 o] 2%

o]

(=24 2

olct. of

)

gk

-

1

=

Al
=4
ojue]
-5 B,

o

A
T

2]

T

s

2
71 ol

o] ohc}. ebA

sick

ol
o] TAlOlME HEe] Ak ]

]

i

A

i
AS
T
al
i
=

e

53l AA

156



M7







ofaje} o}z

1, Bulohgolatis golo] U gHE Belolso] tjgt HAlolsH
= 710jo] glrke wat

G ol Rlo] o] Follcts Sl 9] Al
T AAFAR] 4] At oSS elulals Fago] Eahle] gick. Teit A1)

FAOIAL eJ4l0] AP o7l Al silol-0 = Belt vin, Bajohee o
71501t 2141e] olr} eta2e] Eido] AFAOR FigAe) oRuke: of 7|t
oS Wtk Geio] FACISHAATY A A ariEs Ao Sguo] 9l
L Aajgzo] iz ejolso] 7]olgAY] kg HolAl thE Q1X7)se] Aoft
ofaje] Aol Zeshe 2e ofet,

e eIl B

A 2 ole AR 71eigAe] Asfo] B B 9] PAE BE QlX7)so] Ak
olm= PN, 10| E WAL B, AU Bl G| QY F
o] el sl Fal gl B EL Heje] Het Bl gidwks WAL F ok A%
Zejobpo] Wam AAXE 5 ¢7] titolch, weby WA s1ele] Ee
of% AL AHHOR TQY FAMYUS B EE g8tm HAHA] Reck

5 A0S S} RS FUH B St 2 Sl BT o
AgAofety A7ATE A8iche wlele] thet Wy

Rolek, QAN Poln] ol BeElol e AR Frloltgoldow ot
% 9l7] wEel] K7L At AHeE B 2 w9 gAle) wsiKe) A7l
o] HH o AH|GAT WA AFHOE 710 & 4 S Wolch ThA] U
g AVAAAIOfEEA] ol 1 SR W9 EA xw.cq FRREIEE LR
A B ol oS Zhpick & 4= gick olo] w2 Umg Belobe ssk
o AT L L el AR ARIE TAaAasR She Fue] 2

[oF

[e]

olujolis oJ5a Auks oI5t Qlzke] WIS WA FASS 7T HISH Lol
AEA o AR A8 4 gl A9} Urk AFAAEHER

4

FZ0| =40] Hel snprleel

159



)
b

~O

A7

o
]

ol

)
pr i

=13
21

o
=

7159 Al

a
3

1

|

op:

=

57}

RUNE|
cdis)

°

ofo}

=
T

= o}

=

Al

il =2k ez spa(ARd)e]

flof it FHA

w7te] B4 W ohe} o] ot 9 otk Hrle] 27
=)

3
H
=
i

ko)

0
[¢}

]_

-

jui
Feierz Wl 7=

514

°

o 248 YRR 2 Folells

5 Qlztko]

dl
o)

7le Al 2

el 2

S

O
a=

1

Al 5 S AR

4

(53] A178A

Z

E
Al
2

-

[€)

|

¥19]
20l
A

17
o

w
1o} 7]

B9kt
&= 0.14 o]

ol

1

1

].

2 of

S

o

82 B9

A0z Hhstel o 2
2k

5. oleh= ] ol et AHlellA

ofje} golehs

]
k)
17|

HEo] Aol Gl A7k AR oR

1

Gl

sf

ﬂd
o
Njo
B

ol

o

skt A

5

SRR

3

ko)

F.90] 71
TR|A] eFkTtaL K] oHet, F3

o)

=

Hol gl we) thE F9lo] of

igE

=

160



ENE

=T I

o] Hola.

o] BAHOE 285}

T, LEal
gAY 7 e, ARl A

_il_J
W
S s
hpel ey

o

=9

°

=
—

] ol a]l=

LN
[€)

97710} Lol

3

3

AA7]

1

ohc

Qb Alsd ) gela 1 )e) ok
=4

o

3l

[¢)

ozt o}l 5 ok

sfe.

(S

HH
L

SR e et

|

L
e
[€)

o

ol
LSS

o=

i

o
158
b

o)
9] 19
59
161

[¢]

ol 49l

[¢]

3l

[

Q.

SR

fofor

w577

1
—

s}

-

<

o2 2w FA

-

o] e, o Yot

7o)
N EL

A, ik 71 Aofle] A

-
1

Bl ol et
of ol

1

Aol 37}

LN
[€)

a4
Q1771

9157k 2:0]

=
T
7]EL

t}

kel
shgel 94, o]

H
fA

e

Q2§ S AJzgo] 7]

i

R

A

-
R

]
AN
=
o T

[}

Fal

3l

3
1 9l

=

A=

Al

°

fofofF gttt E=okxo]

o] i<

o Bk

9. mhebA] HHAZIO] AFE PR ol F3k Aelel S, S

8.
He Lute



)
b

~O

A7

%
4

0
J_,NO

Hane <l

=

M

o

T

[¢)
o] mlof

=
=

| Y

ofl Qo141 A
b zlo] @
S1EAs

1

o
v

1 7oz d2A]
3

LY

[¢)

ko)

&

I
fiss
[e]

= O

Sl

L o)

behcpr
b

%) 5 4o 7hs

O

19

7+

[

g 4= glotA] ASIlA

=

H
]

9]
=

(¢}

3l

5

Wil A
= Aol
A

=
jLs

[

3

(6]

Al7|H

=

A
391347

ol

o}5-0] 790} thr
Ap o
Ao

SR Eo] AoluAl ghotARt mleRH
2

Ao 270] %
DR

=
=

-

P
A=

=
4
il

JX;O
0

ol o.
mg=1

zH

FAtIA oF=l FARY

3

k)

It} = YRt QAR ARl

]
gict)

A~
T

ko)

Aol e 5ol

onmd

%
7} w=eto] =

2~
T

]_

Y

12
o)

SJA7k
A
| 7

il ol7d71s7dol

[

o
=

3l

S
A0
|

Sl 21%17]

3
2
A& 2 ik (ehel, WAL Apa o

ek

—_]':_L—,_’

23] of

ko)

o)
2]

®

¢}

_OA

o

T

7

162



ofso] QAE, sl o

el
w

Gl

I

H

(- gorR)ol

]

<
.AO
0

B

]

ARl A 2

CEER

O

4
il

‘_.,_mo
0

nMO

o
plo
X

163



1]
K

HO
0

1. 2 23

o g

A=, FHFTE, AsT, SKKP, 2017

AL, AR ARl g A, FEHShL, 1992

oigtilgatsls], A7t FARETAL 2007

dhgal, sAles), sRRJAL 2010

ol FAlMF A AI2), SFAA), 2013

ol5¢, FAkEH, HYAE 2019

291G - 57, FARPHOA AR A= Al E fabA] S8R A, A
A, 2017

SIS, A AR AR QIR AR S AR A A, 2009

L. =%

HIH, T SAY 51848 —HZ71519] o183 EAIet T AR AES FHoR
=7, Wz Ale1d xﬂ4§:, HZH3], 2012

R A0z A2ddel gk H\W* v A 1k Fek Al Ao gt
AT JRcke] HE 9 ARES FHoR— FAPHAT A25d A4 (EH 57
3), sHEgARHES] 2013

Aghat, 37 (RS o] FRA ZA2E o7 Telst, FAre] A5 Fd Al
615, @z, 2018

Hhu|g, Aol a7, FAR AT A19%, AR AtE], 2011

s wEoR B el Aeat 1 EART, A ATE, 1968

HED, “AgisTolet 1 HAA A7, APHSA A38d A10%, ShAbdgAes],
1997

Alokat, “AdsEa 17, FAREAT Abs, AR AAtE], 1997

164



o5, “HAMA AR UAE AT AT 1 Alejst Hopg FHOR", FAp
A, A23H A22(FH 90%), THFARHATY, 2012
YA S| Tk A A Qlo] AlEklE Hrieate] S8k, W
oy 2 A Xﬂ27§, %L‘_Tu?‘, 2015

4, 2011

2, “waqle] Fgkselo] digh wet-—gAlgel WA Akl Faloa—", Wikl
OAFAA o|Za} AR APHEERANCH 2010

SR ol - oY, IRkl QlojA defg el it il ekt o] et
zfo] A, Alslel A 27 A4S, sH4lE]els], 2013

Ct. 7|EMXIZ

A, FHE AL Aalu]ef ol wet ARy, MEAIE 2009.12.4. 4

Baddeley, A, D, and G. J. Hitch, Working memory, The Psychology of Learning
and Motivation. G. A. Bower, Cambridge, Academic Press, 1974
Cannon, W, B, Bodily changes in pain, hunger, fear, and rage, New York, Applet
on—Century—Crofts, 1929

Chance, M, R. A, and C, Jolly, Social Groups of Monkeys, Apes and Men, New
York and London, Johathan Cape/E.P.Dutton, 1970

Crombag H.F.M, Over opzet en schuld, in Het recht van binnen, Edited by Van
Koppen PJ, Hessing DJ, Merckelbach HLGJ, et al. Deventer, The
Netherlands: Kluwer, 2002

Fenwick P. Automatism and the law. Lancet, 1989

Fenwick, P, Automatism. Principles and Practice of Forensic Psychiatry. R.
Blueglass and P, Bowden. Edinburgh, Churchill-Livingstone, 1990

165



Jacob, P. Intentionality. Stanford Encyclopedia of Philosophy. 2010(Retrieved 21
December 2012)

John Parry, Criminal Mental Health and Disability Law, Evidence and Testimony,
American Bar Association, 2009

Stevens, A. and J. Price, Evolutionary Psychiatry(2nd ed), London, Routledge,

2000

Sweeney DF, Liston RA. The alcohol blackout, Santa Barbara, CA:Mnemosyne
Press, 2003

Freud, S., Das Unbehagen in der Kultur, Wien, Internationaler

Psychoanalytischer Verlag, 1930
Kindhiduser/Neumann/Paeffgen, Strafgesetzbuch, 5. Auflage 2017
Perron/Eisele, in: Schonke/Schroder, Kommentar zum StGB, 28.Aufl. 2010,
Thomas Fischer, Kommentar zum StGB, 64, Auflage 2017

Lt =

Ao

Bourget D, Bradford JMW, “Sex offenders who claim amnesia for their alleged
offense”, Bull Am Acad Psychiatry Law 23, 1995

Brad J, Bushman, Peter R. Giancola, Dominic J, Parrott, Robert M. Roth,
“Failure to Consider Future Consequences Increases the Effects of
Alcohol on Aggression”, Journal of Experimental Social Psychology, 2011

Christal N, Davis/Wendy S. Slutske/Nicholas G, Martin/Arpana Agrawal/Michael
T. Lynskey, “Genetic Epidemiology of Liability for Alcohol—Induced
Blacking and Passing Out’, ALCOHOLISM: CLINICAL AND
EXPERIMENTAL RESEARCH 43(6), 2019

Cima, M., Merckelbach, H., Nijman, H., Knauer, E., & Hollnack, S, “T can’t
remember your honor: Offenders who claim amnesia”, German Journal
of Psychiatry 5(1), 2002

Cunnien AJ, “Alcoholic blackouts: phenomenology and legal relevance”, Behav
Sci Law 4(1), 1986

166



Daniel H. Swerdlow—Freed, “Assessment of Competency to Stand Trial &
Criminal Responsibility”, Michigan Criminal Law Annual Journal 1(1),
2003

Diane Bruce & Tara Ann Koenig, “Confusion Surrounding the Good Faith Doubt
BEvidentiary Standard Goes Unchecked: NLRB v, Curtin Matherson
Scientific, Inc.”, Journal of Civil Rights and Economic Development 6(1),
1990

Fenwick P, “Automatism: medicine and the law”, Psychol Med 20, 1990

Fitch WL, “AAPL Practice Guideline for Forensic Psychiatric Evaluation of
Defendants Raising the Insanity Defense”, The Journal of the American
Academy of Psychiatry and the Law 35(4), 2007

Granacher RP, "Commentary: alcoholic blackout and allegation of amnesias
during criminal acts’, J Am Acad Psychiatry Law 32, 2004

Hamin Lee/Sungwon Roh/ Dai Jin Kim, “Alcohol-Induced Blackout’,
International Journal of Environmental Research and Public Health
6(11), 2009

James Merikangas, “Commentary:. Alcoholic Blackout—Does It Remove Mens
Rea?”, The Journal of the American Academy of Psychiatry and the Law
32, 2004

Kalant H, “Intoxicated automatism: legal concept vs. scientific evidence’,
Contemporary Drug Problems, 23, 1996

JELLINEK EM, “Phases in the drinking history of alcoholics”, @ J Stud Alcohol
7. 1946

Judith H, Greenberg, “Compulsory Psychological Examination in Sexual Offense
Cases, Invasion of Privacy or Defendant’s Right?”, Fordham Law Review
58(6), 1990

Korbo L, "Glial cell loss in the hippocampus of alcoholics’, Alcoholism Clinical
and Experimental Research 23(1), 1999

Laura M. Grossi et. al., “Evaluation of the Response Bias Scale and Improbable

167



Failure Scale in Assessing Feigned Cognitive Impairment”, Psychological
Assessment 29(5), 2017

LeBlanc, A., "Thirteen days: Joseph Delboeuf versus Pierre Janet on the nature
of hypnotic suggestion®, J Hist Behav Sci 40(2), 2004

Mark R. Pressman/David S. Caudill, “Alcohol—Induced Blackout as a Criminal
Defense or Mitigating Factor: An Evidence—Based Review and
Admissibility as Scientific Evidence”, Journal of Forensic Sciences 58(4),
2013

Marlowe, D, B., Lambert, J. B. & Thompson, R. G., “Voluntary Intoxication and
Criminal Responsibility”, Behavioral Science and the law 17(2), 1999

Merikangas J. Commentary, “alcoholic blackout—does it remove mens rea?”, J
Am Acad Psychiatry Law 32, 2004

Reagan R. Wetherill /Kim Fromme, “Alcohol—induced blackouts: A review of
recent clinical research with practical implications and recommendations
for future studies”, Alcoholism Clinical and Experimental Research 40(5),
2016

Richard Rogers, et. al., “Use of the SIRS in Compensation Cases: An
Examination of Its Validity and Generalizability”, Law and Human
Behavior 33(3), 2009

Robert P. Granacher, “Commentary: Alcoholic Blackout and Allegation of
Amnesia During Criminal Acts”, The Journal of the American Academy
of Psychiatry and the Law 32, 2004,

Roizen, J. “Epidemiological issues in alcohol-related violence”, Galanter,
M. (Ed.), Recent Developments in Alcoholism: Alcohol and Violence 13,
New York: Plenum Press, 1997

Smith C, Smith D, “Ingestion of ethanol just prior to sleep onset impairs memory
for procedural but not declarative tasks”, Sleep 26(2), 2003

van Oorsouw K, Merckelbach H, Ravelli D, Nijman H, Mekking—Pompen I,
“Alcohol blackout for criminally—relevant behavior’, J Am Acad

168



Psychiatry Law 32, 2004

White AM, “What happened? Alcohol, memory blackouts, and the brain”, Alcohol
Res Health 27(2), 2003

White AM/Matthews DB/Best PJ., “Ethanol, memory, and hippocampal function:
a review of recent findings”. Hippocampus 10(1), 2000

White AM, Jamieson Drake DW, Swartzwelder HS, “Prevalence and correlates of
alcohol—induced blackouts among college students: results of an e—mail
survey , J Am Coll Health 51(11), 2002

White AM/Signer ML/Kraus CL/Swartzwelder HS, "Experiential aspects of
alcohol—induced blackouts among college students’, Am J Drug Alcohol
Abuse 30(1), 2004

White AM, Swartzwelder HS, “Hippocampal function during adolescence: a
unique target of ethanol effects”, Ann NY Acad Sci 1021, 2004

NIAAA, Spectrum 6(2), 2014

P. Giger/T. Merten/H, Merckelbach, “Tatbezogene Amnesien authentisch oder
vorgetduscht? Crime—Related Amnesia: Real or Feigned?”,Fortschritte
der Neurologie - Psychiatrie 80(7), 2012

169






YA g A E-elol2-(black out)@Aro] T3k At

grshal | 2020 19
el | LB A

Mg MERT AERUE 219
Tel : (02)3480-1247
AFX} | v et Abshg et
RIMX | F2FAF Sl =7

Tel : (02)890-0900

IRl





